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WORKING TOWARD A FEDERAL DOMAIN 

WHEN the Constitution was being made, one of the prob- 
lems confronting its f ramers was that caused by the 
existence of a federal domain — of territory, that is, 
within the boundaries of the United States which formed no 
part of any state. As Rufus King declared in the Federal Con- 
vention, " The United States were now admitted to be propri- 
etors of the Country, Northwest of the Ohio." For the regula- 
tion and administration of this territory provision was made by 
the clause in the Constitution giving Congress power " to dis- 
pose of, and make all needful rules and regulations respecting, 
the territory or other property belonging to the United States." 
This provision in the fundamental law appears to have caused 
no great debate in the Convention ; but the principle involved 
had an interesting history and had long divided political opinion ; 
the controversy which it had evoked had affected the formation 
of the Union itself. The growth of the theory of a federal 
domain, moreover, well illustrates the continuity between the 
colonial and national periods of American history and shows 
that the Revolution made no abrupt break in the development 
of American institutions and political ideas. 

The English-American colonies owed their legal existence to 
royal charters, by the terms of which some, though not all, of 
the colonies were declared to extend from " sea to sea." With 
the exception of the Georgia charter, those of all the con- 
tinental colonies were issued in the seventeenth century, when 
little was known of the geography of North America. Those 
responsible for the granting of the charters had no conception 
of the immense extent of territory included in the " sea to sea" 
grants. Before the close of the first quarter of the eighteenth 
century most of the royal charters had been revoked and the 
majority of the colonies had become royal provinces. All un- 
granted lands in royal provinces were legally at the disposal of 
the crown, and might be regranted and formed into new prov- 
inces. But if not so regranted they continued to be viewed as 
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part of the colony within whose boundaries the charter had in- 
cluded them. The boundary claims derived from the old " sea 
to sea" charters thus survived the charters themselves, and 
were put forward by the English government in the eighteenth 
century to invalidate the claims which the French were advan- 
cing to the Mississippi valley, the great American hinterland. 
Had the French claims prevailed, the English colonies would 
have been bounded on the west by the Appalachians. But 
when, by the Treaty of Paris in 1763, France abandoned all 
claims to territory in North America, the continent was divided 
between Great Britain and Spain; and the Mississippi, the 
boundary between the dominions of the two powers, fixed the 
western limits of those colonies which had before claimed to 
extend to the Pacific ocean. 

But even before the French had been expelled from the trans- 
Appalachian country the charter claims of some of the colonies 
were regarded by many as too extensive, and suggestions were 
made looking to some kind of collective control over the terri- 
tory west of the mountains. In July, 1754, the commissioners 
of the colonies, assembled at Albany in pursuance of the sug- 
gestion of the Board of Trade, advised 

that the bounds of those colonies which extend to the South Sea be 
contracted and limited by the Alleghany or Appalachian mountains, and 
that measures be taken for settling from time to time colonies of His 
Majesty's protestant subjects westward of said mountains in convenient 
cantons to be assigned for that purpose, . . .* 

Franklin, one of Pennsylvania's commissioners, submitted his 
well known " plan of union," according to which the general 
affairs of the colonies were to be administered by a president- 
general, appointed by the crown, and a grand council, whose 
members were to be chosen by the several colonial assemblies. 
The president-general, with the advice of the grand council, was 
to make all purchases from the Indians for the crown " of Lands 
not now within the Bounds of particular colonies, or that shall 
not be within their Bounds when some of them are reduced to 

1 O'Callaghan, Documentary History of the State of New York, II, 356. 
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more Convenient Dimensions." Among the reasons for this 
article in the " plan " the following was given by its author : 

Several of the colony charters in America extend their bounds to the 
South Sea, which may be perhaps three or four thousand miles in length 
to one or two hundred miles in breadth. It is supposed they must in 
time be reduced to dimensions more convenient for the common pur- 
poses of government. 1 

The president-general and grand council were likewise to make 
new settlements on lands thus purchased by granting land in 
the king's name. Among the reasons given for this provision 
it was stated that individual colonies were not strong enough to 
extend themselves by new settlements so far from the old, but 
that the joint force of the Union might establish a new colony 
or two, or extend an old colony " greatly to the security of our 
present frontiers, increase of trade and people, breaking off the 
French communication between Canada and Louisiana, and 
speedy settlement of the intermediate lands." 2 Moreover the 
same authority was to make laws for regulating and governing 
such new settlements until the crown should see fit to erect them 
into separate governments. The reason advanced for this was 
that 

the making of laws suitable for the new colonies, it was thought, would 
be properly vested in the president-general and grand council ; under 
whose protection they must at first necessarily be, and who would be 
well acquainted with their circumstances, as having settled them. 
When they are become sufficiently populous, they may by the Crown 
be formed into complete and distinct governments.' 

Although the plan proposed by Franklin was not approved 
either by the colonies or by the home government, the idea of 
curtailing the westward extension of the colonies was not 
abandoned. Shortly after drafting the Albany plan, Franklin 
wrote a " Plan for Settling Two Western Colonies in North 
America." After enumerating the advantages to be expected 

'Works of Franklin, edited by Sparks, III, 47. 

» Ibid. Ill, 48-49. s Ibid. Ill, 49. 
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from the establishment of two strong colonies north of the 
Ohio, he observed : 

The grants to most of the colonies are of long, narrow strips of land, 
extending west from the Atlantic to the South Sea. They are much 
too long for their width ; the extremes at too great a distance ; and 
therefore unfit to be continued under their present dimensions. Sev- 
eral of the old colonies may conveniently be limited westward by the 
Alleghany or Appalachian mountains, and new colonies formed west of 
these mountains. 1 

Shortly after the conclusion of the Seven Years' War, a royal 
proclamation of October 7, 1763, created out of the territory 
acquired from France and Spain three new British provinces 
on the continent of North America; but for the West — the 
country between the Appalachians and the Mississippi, the 
Great Lakes and the new provinces of East and West Florida 
— no civil government was provided. It was reserved tem- 
porarily for the use of the Indians, and settlements west of the 
mountains were for the time forbidden. Save for one, the pur- 
poses of the proclamation need not concern us. Says the 
Annual Register for 1 763, in words probably written by Burke : 

Another reason, we suppose, why no disposition has been made of the 
inland country, was, that the charters of many of our old colonies give 
them, with very few exceptions, no other bounds to the westward but 
the South Sea ; and consequently these grants comprehended almost 
everything we have conquered. These charters were given when this 
continent was little known and little valued. They were then scarce 
acquainted with any other limits than the limits of America itself ; and 
they were prodigal of what they considered as of no great importance. 
The colonies settled under royal government have, generally, been laid 
out much in the same manner ; and though the difficulties which arise 
on this quarter are not so great as in the former, they are yet suffi- 
ciently embarrassing. Nothing can be more inconvenient, or can be 
attended with more absurd consequences, than to admit the execution 
of the powers in those grants and distributions of territory in all their 
extent. But where the western boundary of each colony ought to be 
settled, is a matter which must admit of great dispute, and can, to all 
appearance, only be finally adjusted by the interposition of Parliament. 

1 Works of Franklin, edited by Sparks, III, 72-3. 
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Until these difficulties can be removed it will be impossible to think 
of forming any solid and advantageous settlement in the midland coun- 
tries. 

Though attempting to restrict settlements and perhaps ulti- 
mately to discredit charter claims, the proclamation did not 
establish a western boundary for the colonies. Not only was 
it persistently violated, but there is abundant evidence that the 
colonies were regarded by good authority as extending beyond 
the mountains after 1763." 

By the Treaty of Fort Stanwix in 1768 the Six Nations ceded 
to the crown their claims to lands south of the Ohio as far as 
the Tennessee river. A few years later Franklin advanced the 
argument that the Appalachians should be considered the true 
western boundary of Virginia ; " for," he wrote, " the King was 
not seised and possessed of a right to the country westward of 
the mountains, until his Majesty purchased it, in the year 1768, 
from the Six Nations ; and, since that time, there has not been 
any annexation of such purchase, or of any part thereof, to the 
colony of Virginia." 2 At the close of the Revolution the 
American government believed that this treaty would be ad- 
duced by the British peace commissioners as an argument 
against the extension of the United States west of the moun- 
tains^ The right of the Six Nations to the lands they had 
ceded was, however, denied by other tribes. Moreover, the 
British government permitted settlements under the authority 
of Virginia west of the mountains ; for by the treaty of Loch- 
abor, in 1770, it was stipulated that settlements under the gov- 
ernment of Virginia should be bounded on the west by a line 
drawn from the mouth of the Kanawha to a point on the north- 
ern boundary line of North Carolina/ This disproves Frank- 
lin's assertion that no territory west of the mountains was 
included in Virginia. 

From the date of the formation of the Ohio Company in 

1 0'Callaghan, op. cit., II, 577; Archives of Maryland, XIV, 381, 479. 
'Works of Franklin, edited by Sparks, IV, 324. 
3 Secret Journals of Congress, III, 153. 

* O'Callaghan, op. cit., II, 543; Collections of the Massachusetts Historical Society, 
fourth series, X, 725-726. 
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1 748 to the Revolution the project of a new colony " on the 
back of Virginia" was in contemplation. Had it not been for 
the outbreak of hostilities, such a colony would almost certainly 
have been founded in the Ohio valley. This is shown by the 
proceedings relating to the proposed colony of Vandalia. Gov- 
ernor Dunmore of Virginia, it is true, opposed the establish- 
ment of this colony, and Lord Hillsborough, president of the 
Board of Trade, in a well-known report written in 1772, urged 
the discouragement of transmontane settlements and advised 
the refusal of the petition for the Vandalia grant. The answer 
made by Franklin to the arguments of Hillsborough was, how- 
ever, regarded by the Board as so strong that they advised that 
the grant be made. It was in the course of this answer that 
Franklin put forward the argument referred to above : that the 
treaty of Fort Stanwix barred the extension of Virginia beyond 
the mountains. 

The passage of the Quebec Act by Parliament in 1774 in- 
volved the most serious attack ever made by the British govern- 
ment on the charter claims of the colonies to the West. By it 
the whole Northwest, the territory between the Great Lakes, 
the Ohio and the Mississippi, was included in the province of 
Quebec. Four colonies, Virginia, New York, Massachusetts 
and Connecticut, had claims to the whole or parts of this terri- 
tory. Legally these claims were all nullified by this act. By 
the revolutionary party in the colonies the most unfavorable in- 
terpretation was naturally placed upon it. The First Conti- 
nental Congress, on October 14, 1774, resolved that the col- 
onists were entitled to all the privileges granted and confirmed 
by royal charters, and that the Quebec Act was " impolitic, 
unjust and cruel, as well as unconstitutional and most danger- 
ous and destructive of American rights." The Congress there- 
fore demanded its repeal. 1 It appears, accordingly, that the 
nullification of colonial claims to the transmontane country 
by the Quebec Act was considered invalid by those colonists 
who were soon to take up arms against the mother country. 2 

•Force, American Archives, fourth series, I, 910-912. 
'Secret Journals of Congress, III, 155. 
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During the Revolution, indeed, the state of Virginia actually 
established the county of Illinois in the territory which had 
been included by this act in the province of Quebec. 

On the eve of the Revolution, claims to territory west of the 
mountains, based on the old colonial charters, were made on 
several occasions. The rival claims of Virginia and Pennsyl- 
vania to the Fort Pitt region were founded on their respective 
charters. The attempt of the Transylvania Company in 1775 
to found a proprietary colony in what is now the state of Ken- 
tucky was denounced by both Virginia and North Carolina as a 
violation of their jurisdictions. 1 In 1 774 a project was formed 
to establish a settlement in that part of the Northwest claimed 
by Connecticut. 

The charter claims of the colonies survived the colonial 
period and were inherited by the states. For example, the 
Virginia state constitution of 1 776, after confirming to the peo- 
ple of Maryland, Pennsylvania, North Carolina and South Caro- 
lina the territories contained within their charters, so far as they 
had been embraced in her ancient charter of 1609, continues: 

The Western and Northern extent of Virginia shall, in all other re- 
spects, stand as fixed by the charter of King James I, in the year one 
thousand six hundred and nine, and the public treaty of peace between 
the Courts of Britain and France, in the year one thousand seven 
hundred and sixty- three ; unless, by act of this Legislature, one or 
more governments be established westward of the Alleghany Mountains. 

The effect of the Revolution was to stimulate the charter 
theory of westward extension. Thoughtful and far-sighted 
Americans were coming to appreciate the potential value of the 
West and the desirability of securing it for the United States. 
Charter claims offered a convenient and easily comprehensible 
theory for those who believed that the United States should ex- 
tend to the Mississippi; and a number of states, as is well 
known, urged their claims to the trans-Appalachian territory 
during the Revolution. These claims were based on the theory 
that the states as individual sovereigns had succeeded to all 

'Ranck, Boonesborough. Filson Club Publications, no. 16, 147-150, 181-182. 
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rights which they had possessed when colonies, 1 and that any 
part of the West claimed by any colony had been, as it were, 
carried into the Revolution and belonged to the state within 
whose colonial boundaries it had been included. For example, 
in the instructions given to John Adams by Congress in August, 
1779, after his appointment as commissioner to discuss terms 
of peace with the British government, a statement was made of 
the boundaries he was to claim for the United States. He was 
to contend for the Mississippi as the western boundary, and to 
urge " that the whole of the said countries and islands lying 
within the boundaries aforesaid, and every citadel, fort, post, 
place, harbor, and road to them belonging, be absolutely evacu- 
ated by the land and sea forces of his Britannic Majesty, and 
yielded to the powers of the States to which they respectively 
belong. . . ." 2 That is to say, the West was to be demanded 
on the ground that it belonged to one or another of the indi- 
vidual states. This doctrine was clearly stated in a report of a 
committee of Congress of January 8, 1782. It declared that, 
under the authority of the English king, 

the limits of these states, while in the character of colonies, were estab- 
lished; to these limits the United States, considered as independent 
sovereignties, have succeeded. Whatever territorial rights, therefore, 
belonged to them before the revolution, were necessarily devolved upon 
them at the era of independence. Those grounds support the assertion 
that the United States are bounded as they are declared to be in the 
instructions given to Mr. Adams on the — day of August, 1779. 3 

This contention for the West on the ground of the old charters 
was strongly urged in a letter written by the American foreign 
secretary, Robert R. Livingston, in January, 1782, to Franklin, 
one of the American peace commissioners, for the latter's guid- 
ance. 4 

But in spite of these vigorous assertions of the charter theory, 
the principle of collective control of the West was not lost. 

1 Secret Journals of Congress, III, 170. 

2 Sparks, Diplomatic Correspondence of the American Revolution, IV, 340-341. 
'Secret Journals of Congress, III, 152. 

4 Sparks, Diplomatic Correspondence of the American Revolution, III, 268 and ff. 
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According to a " Sketch of Articles of Confederation," sub- 
mitted by Franklin in the Second Continental Congress, July 
21, 1775, a congress composed of delegates chosen annually in 
each colony was to settle all disputes between the colonies 
" about limits or any other cause, if such shall arise ; and the 
planting of new Colonies when proper." * In the appendix to 
Common Sense, the most influential pamphlet of the Revolution- 
ary period, Paine called attention to the " back lands " as a com- 
mon fund which could be used for sinking debts which might 
be contracted. On December 1, 1776, Silas Deane, then in 
Paris, in a letter to the Secret Committee of Congress, 2 de- 
clared that emigration from Europe to America would be 
greatly increased by the establishment of American independ- 
ence. The result of this, Deane said, would be a demand for 
new lands. " On this demand," he wrote, " I conceive a cer- 
tain fund may now be fixed," and he referred to the territory 
between the Ohio, the Great Lakes and the Mississippi " as a 
resource amply adequate, under proper regulations, for defray- 
ing the whole expense of the war, and the sums necessary to 
be given the Indians in purchase of the native right." But to 
give this territory value, inhabitants were needed. He accord- 
ingly proposed that a grant of land should be made near the 
mouth of the Ohio to a company of Europeans and Ameri- 
cans. This company, he thought, should form a separate state 
" confederated with and under the general regulations of the 
United States General of America." He proposed that Con- 
gress should reserve one-fifth of all the lands, mines etc. within 
this grant, " to be disposed of by the Congress in such manner 
as good policy and the publick exigencies may dictate . . ." 
In the matter of government Deane thought they should take 
the advice of Congress. The proposed grant would contain 
more than 25,000,000 acres, and, if a settlement were made, 
the one-fifth reserved by Congress would soon be of immense 
value. " I have spoken with many persons of good sense on 
this subject," he added, " which makes me the more sanguine." 

■Force, American Archives, fourth series, II, 1887 et seq. 
•Collections of the New York Historical Society for 1886, 382 et seq. 
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The idea suggested by Deane had already occurred to Con- 
gress. In September, 1776, that body resolved that a bounty 
of twenty dollars should be given to each non-commissioned 
officer and private who enlisted to serve during the war, and 
that provision should be made for granting lands to officers and 
soldiers who should so enlist. Such lands were to be provided 
by the United States and the expenses incurred were to be 
borne by the states in the same proportion as the other ex- 
penses of the war. 1 Maryland at once objected to this proposal 
and entered upon that course of action which was the chief 
factor in leading to the actual creation of our federal domain.- 
On October 9, 1776, the Maryland Convention resolved: 

That this State ought not to comply with the proposed terms of grant- 
ing lands to the officers and soldiers, because there are no vacant lands 
belonging solely and exclusively to this State ; the purchase of lands 
might eventually involve this State in an expense exceeding its abilities ; 
and an engagement by this State to defray the expense of purchasing 
land, according to its number of souls, would be unequal and unjust. 8 

It appears from a letter written by Samuel Chase, one of Mary- 
land's delegates to Congress, to the Maryland Council of Safety 
on November 21,1 776, that he and his colleagues from Mary- 
land had proposed and urged in Congress their claim " that the 
back lands acquired from the Crown of Great Britain in the 
present war should be a common stock for the benefit of the 
United States, and should remain open for the determination of 
some future Congress." 3 

The first draft of the Articles of Confederation was reported 
to Congress by a committee on July 12, 1776. It provided 
that the United States should have the power to limit " the 
Bounds of those Colonies, which by Charter or Proclamation, 
or under any Pretence, are said to extend to the South Sea " 
and to assign " Territories for new Colonies, either in lands to 
be thus separated from Colonies and heretofore purchased or 
obtained by the Crown of Great Britain from the Indians, or 

1 Force, American Archives, fifth series, III, 53, 209. 

'Force, American Archives, fifth series, III, 120. * Ibid. 788. 
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hereafter to be purchased or obtained from them," and to dis- 
pose of " all such Lands for the general Benefit of all the United 
Colonies." * When the Articles were being debated in the 
committee of the whole on July 25, 1776, Chase emphatically 
stated the Maryland doctrine : " No Colony has a right to go 
to the South Sea; they never had; they can't have. It would 
not be safe to the rest." In like vein spoke Wilson of Penn- 
sylvania : 

Every gentleman has heard much of claims to the South Sea. They 
are extravagant. The grants were made upon mistakes. They were 
ignorant of the Geography. They thought the South Sea within one 
hundred miles of the Atlantic Ocean. It was not conceived that they 
extended three thousand miles ... I wish the Colonies themselves 
would cut off these claims. 

On the other hand, Jefferson, who was opposed to the Mary- 
land doctrine, asked: "What are reasonable limits? What 
security have we, that the Congress will not curtail the present 
settlements of the States? I have no doubt that the Colonies 
will limit themselves." And a few days later Harrison of Vir- 
ginia inserted : " Virginia owns to the South Sea. Gentlemen 
shall not pare away the Colony of Virginia." And Huntingdon 
said : " I doubt not the wisdom of Virginia will limit themselves. 
A man's right does not cease to be a right, because it is large ; 
the question of right must be determined by the principles 
of the common law." 3 The clauses of the first draft of the 
Articles of Confederation which have been quoted were omitted 
in the subsequent and final drafts. 

On October 15, 1777, it was moved in Congress 

that the United States in Congress assembled, shall have the sole and 
exclusive right and power to ascertain and fix the western boundary of 
such States as claim to the Mississippi or South Sea, and lay out the 
land beyond the boundary, so ascertained, into separate and independ- 

1 Journals of the Continental Congress, edited by W. C. Ford, V, 550-551. 
* See Notes of Debates in the Continental Congress, by John A. Adams, in Jour- 
nals of the Continental Congress, edited by W. C. Ford, VI, 1071 el seq. 
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«nt states, from time to time, as the numbers and circumstances of the 
people thereof may require. 1 

Maryland alone voted in the affirmative. The opposition was 
at this time so strong that the states with claims to western 
lands succeeded in adding a clause to the ninth of the Articles 
of Confederation, " that no State shall be deprived of territory 
for the benefit of the United States." 

With the exception of Maryland, the states which had no 
claims to the West held that the vacant lands should be used 
for the fiscal benefit of the Confederation, but that the juris- 
diction over them should be vested in the state to which the 
territory in question was nominally attached. 2 Maryland, how- 
ever, on December 15, 1778, instructed its delegates in Con- 
gress not to ratify the Articles of Confederation until the land 
claims had been placed on a different basis, and by this deter- 
mined attitude brought about the solution of the problem : the 
cession by the states to Congress of their western claims. New 
York led the way; in February, 1780, it passed an act em- 
powering its delegates in Congress to limit the western exten- 
sion of the state by such a line as they should deem expedient, 
both with respect to ownership and jurisdiction, provided that 
the territory which might be so ceded should be used for the 
benefit of the states which should become members of the 
federal union. 3 In September of the same year Congress recom- 
mended that those states which had claims to the West should 
pass such laws " as may effectually remove the only obstacle to 
a final ratification of the Articles of Confederation." 4 By 1786 
Virginia, New York, Massachusetts and Connecticut had ceded 
their claims to the territory northwest of the Ohio, with the 
exception of Connecticut's Western Reserve, and the way was 
open for Congress to organize it as a federal domain. South of 
the Ohio the states continued for several years to claim the 

1 Journals of the Continental Congress, edited by W. C. Ford, IX, 807. 
"Welling, The States Rights Conflict over the Public Lands. Papers of the 
American Historical Association, III, no. 2, 169. 

3 Hening, The Statutes at Large of Virginia, X, 560 et seq. 
4 Hening, op. cit., X, 563. 
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territory as far as the Mississippi. But though the position 
assumed by Maryland brought about this result, it was not 
effected in the way Maryland had suggested. To persuade the 
claimant states to cede their western claims to Congress was 
not the same thing as asserting the sovereign power of the 
United States over the West without waiting for cessions. * 

While the Revolutionary War was in progress the status of 
the West was seriously debated outside the halls of Congress 
and the state legislatures. In the pamphlet Public Good* pub- 
lished in 1 780, Paine supported the Maryland doctrine, advan- 
cing several arguments for the purpose of demolishing Virginia's- 
claims to the transmontane country. He distinguished three 
classes of land in America on the eve of the Revolution : pro- 
prietary or chartered land, crown lands within the limits of a 
crown government, and crown residuary lands outside the limits 
of any province. The West he included in the last category. 
" The succession of the United States to the vacant Western 
territory," he said, " is a right they originally set out upon : and 
in the pamphlet ' Common Sense ' I frequently mentioned those 
lands as a national fund for the benefit of all . . ." He sug- 
gested that a large revenue might be created if Congress would 
lay off a new state and open land offices in the European coun- 
tries. For such a state, he thought, the United States ought 
to establish a constitution to be in force for a certain period, 
or until the population reached a certain number, when the 
people of the state should have the right of forming their own 
government. It might be advisable, he thought, to admit the 
representatives of such a new state to Congress at once, to sit, 
hear and debate, but not immediately to vote. 

In an essay on the subject of the western lands published the 
next year, Pelatiah Webster 3 referred to the " madness, short- 

1 Hindsdale, The Old Northwest, 249. 

"This pamphlet is printed in The Writings of Thomas Paine, edited by Moncure 
Conway, II. 

3 An Essay on the Extent and Value of our Western Unlocated Lands and the 
Proper Method of disposing of them so as to gain the greatest possible advantage 
from them. First published in Philadelphia, April 25, 1 781. Included in Political 
Essays on the Nature and Operation of Money, Public Finances and Other Subjects. 
by Pelatiah Webster, Philadelphia, 1791. 



No. 3] WORKING TOWARD A FEDERAL DOMAIN 509 

sighted policy, and public mischief, of a late pamphlet, entitled 
Public Good, which, by very weak and trifling arguments, 
attempts to limit the territory of Virginia to a very inconsider- 
able part of its original and true extent." He thought that 
■" some note of disapprobation should be fixed on that treatise, 
lest it should be produced in future debates, as a proof of the 
general sense of the States at this time." The aggregate of 
the territory of the several states, Webster argued, equaled the 
whole territory of the United States. A claim to territory 
outside the limits of the states could be claimed for the United 
States only on the ground of conquest. Wherever the " ex- 
terior limit " of any state was fixed, there was the boundary of the 
United States. It was, therefore, to the advantage of the United 
States to extend the exterior boundary of each state as far as 
possible. The boundaries of the several states, in Webster's 
opinion, were to be ascertained from their original charters, 
" with such construction as has obtained by subsequent usage, 
judicial decisions, or any other acts of the crown or the inhab- 
itants, which tend to give them a determined and fixed defini- 
tion." In general, the western boundary of the states was the 
western boundary of the dominions of the crown at the date of 
independence. But ascertaining the boundaries of a state, 
according to Webster, did not prove the title of the state to all 
lands included within those boundaries. He distinguished 
between lands the title to which, at the date of independence, 
was vested in individuals, and lands the title to which was 
held by the crown, as a right vested in the supreme authority 
in the nature of a trust for the public. Lands of the latter 
class, he held, " must pass by the Revolution into the supreme 
power of our Commonwealth, /'. e. into the Congress, and be 
vested in them in trust for the public use of the body politic, 
of which they are the supreme power, and the right of tenure 
and alienation must be vested in them alone." No one state, 
in his view, was more entitled to crown lands than another ; 
and the states with western claims should cede them to the 
United States, the lands to remain a common stock till they 
could be disposed of for the good of all. 

In their views on the West, Paine and Webster were both 



jio POLITICAL SCIENCE QUARTERLY [Vol. XXV11I 

nationalists. In the theories which they urged to support their 
contentions, however, they differed. According to Paine, the 
West lay outside the limits of the colonies at the beginning of 
the Revolution, and therefore the individual states could have 
no valid claim either to its ownership or jurisdiction. Webster 
perceived the element of danger in this argument in the basis 
it might afford to the British government in the future peace 
negotiations for a claim to the retention of the West. The 
West he would regard as crown territory within the colonies, the 
title to which, as a result of the Revolution, rightfully passed 
from the old to the new sovereign power, from crown to Con- 
gress. 

In the course of the long conflict between the claimant and 
the non-claimant states respecting the West, Congress contented 
itself with recommending and accepting cessions from the 
former. It advanced no theoretical claims in its own right, 
such as had been urged by Maryland. Such a claim, however, 
was discussed in connection with the peace negotiations at the 
close of the war. On August 1 6, 1782, a committee of Con- 
gress, which had been collecting material to be transmitted to 
the American peace commissioners, made a report. With 
respect to the boundaries of the United States, the various 
charters under which the states claimed were enumerated. 1 In 
the committee's opinion it was necessary for the peace com- 
missioners of the United States to show " that the territorial 
rights of the thirteen United States, while in the character of 
British colonies, were the same with those defined in the in- 
structions given to Mr. J. Adams on the — day of August, 
1779" ; and "that the United States, considered as independ- 
ent sovereignties, have succeeded to those rights" ; or, "that 
if the vacant lands cannot be demanded upon the preceding 
grounds, that is, upon the title of individual states, they are to 
be deemed to have been the property of his Britannick majesty 
immediately before the revolution, and to be now devolved 
upon the United States collectively taken." 2 If it were argued 
that the possession of the vacant lands continued of right to be 

1 Secret Journals of Congress, III, 167 and ff. ! Ibid. 170. 
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vested in the crown, the Americans could answer that the char- 
acter in which the king had been possessed of those lands 

was that of king of the thirteen colonies collectively taken. Being 
stript of this character, his rights descended to the United States for 
the following reasons : 

1 . The United States are to be considered in many respects as one 
undivided independent nation, inheriting those rights which the King 
of Great Britain enjoyed as not appertaining to any one particular 
state, while he was what they are now, the superintending governour 
of the whole. 

2 . The King of Great Britain has been dethroned as King of the 
United States, by the joint efforts of the whole. 

3. The very country in question hath been conquered through the 
means of the common labours of the United States. 1 

The committee evidently felt that in demanding the West the 
American government had two strings to its bow, and that if 
either broke, the other might accomplish the desired result. 

In the course of the negotiations which culminated in the 
provisional treaty signed by the British and American commis- 
sioners on November 30, 1782, the question of boundaries was 
naturally debated at length. The Americans urged charter 
claims as ground for the extension of the United States to the 
Mississippi, and the British were naturally disposed to make 
light of them. It is not likely, however, that abstract theories 
had much to do with the settlement of the boundary question 
and the abandonment of the transmontane country by Great 
Britain. As for the actual creation of a federal domain in the 
West, that was, as we have seen, made possible by voluntary 
cessions of claims by the states to the United States. 

Robert Livingston Schuyler. 

1 Secret Journals of Congress, III, 198-199. 



